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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE::::::::::: 

UDALGURI 

  

Present : Smti. N. Talukdar, 

Addl. Sessions Judge, 

Udalguri. 

 

 

Crl. Appeal No. 14/2016 

 

 

Manu Hussain………………………………..Accused/Appellants. 

-Vs- 

State of Assam………………………..……………….…Respondent. 

 

For the Appellants   : Mr. Madhab Narzary, learned Advocate. 

For the Respondent : Mr. M. Khaklari, Addl. Public Prosecutor 

Date of hearing      : 22-05-18 

Date of judgment   : 04-06-18 

 

J U D G M E N T 

 

1. The impugned judgment and order dtd. 25-05-16, passed by 

learned Asstt. Sessions Judge, Udalguri, in connection with Sessions 

case No. 24(U)/2014, convicting and sentencing the 

accused/appellant Manu Hussain to undergo one year simple 

imprisonment for the offence committed under section 419 IPC and 

to undergo five years simple imprisonment and to pay of fine Rs. 

5000/- in default simple imprisonment for 15 days for the offence 

committed under section 366 I.P.C. and further sentence to five 

years simple imprisonment and to pay of fine Rs. 10000/- in default 

simple imprisonment for 30 days for the offence committed under 
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section 376 I.P.C. is under challenge in the present criminal appeal 

preferred by the accused persons  as appellant. 

 

2. The prosecution case in brief, is that on 22-05-2012, the informant 

Sri Patul Boro lodged an F.I.R. before the Officer in Charge of 

Orang, P.S., alleging that on 28-04-2012 at about 07:00 a.m., his 

sister, the victim girl left for Udalguri from home on a social visit, 

but she did not return back her home and on search she was found 

missing. On suspect the informant communicated with the accused 

on his mobile phone and the accused informed that the victim 

eloped with him and entered into marriage. 

  

3. On the basis of the F.I.R., Orang, P.S. Case No. 32/12 under section 

366 I.P.C, was registered and after completion of investigation 

police submitted charge sheet under section 366 I.P.C, against the 

accused Manu Hussain. 

 

4. Since the case is under Section 419/366/376 is exclusively triable by 

the Court of Sessions. Therefore, the learned CJM, Udalguri, 

committed the case to the Court of Sessions. Thereafter, Hon’ble 

Sessions Judge vide order dated 08-01-2015, transferred the case to 

the file of learned Asstt. Sessions Judge for disposal. 

 

5. Learned trial court upon perusal of materials on record having found 

sufficient grounds for presuming that accused had committed 

offence under Section 419/366/376 framed charges under Section 

419/366/376 and read over the ingredients of charges to the 

accused persons to which he pleaded not guilty and claimed to be 

tried. 

 

6. During trial the prosecution examined 7 (seven) prosecution 

witnesses who were duly cross examined by the defence. 
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7. Defence side also examined 2 (two) witnesses and were duly cross-

examined by the prosecution side. 

 

8. Learned Asstt. Sessions Judge, Udalguri, upon consideration of 

materials on record vide impugned Judgment and Order dated 25-

05-16, having found the accused Manu Hussain guilty convicted him 

and sentenced to undergo one year simple imprisonment for the 

offence committed under section 419 I.P.C, and to undergo five 

years simple imprisonment and to pay fine of Rs. 5000/- in default 

simple imprisonment for 15 days for the offence committed under 

section 366 I.P.C. and further sentence to five years simple 

imprisonment and to pay fine of Rs. 10000/- in default simple 

imprisonment for 30 days for the offence committed under section 

376 I.P.C. 

 

9. Being highly aggrieved, the present appeal has been preferred on 

the grounds that: 

(i) Learned trial court did not consider inherent improbabilities 

on evidences on record and as such arrived at a wrong 

finding.  

(ii). Learned trial court failed to take into consideration the 

fact that prosecution has failed to examined any witnesses 

from the village where from the alleged victim was  alleged to 

be recovered.  

(iii). Investigating Officer of the case failed to draw the sketch 

map of the place where from the alleged victim was alleged 

to be recovered which is fatal to the prosecution case.  

(iv).The prosecution has failed to ascertain the place from 

where the alleged victim has been recovered.  
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(v).The learned trial court convicted the accused/appellant 

under Section 376/417 I.P.C. whereas no charges were 

framed under these two Sections against the 

accused/appellant. The defence side did not get opportunity 

to cross examine the prosecution witnesses including the 

victim in relation to Section 376/417 I.P.C. As such 

accused/appellant is prejudiced.  

(vi). The prosecution has failed to examine the elder sister of 

the victim Minati Boro to whom the accused allegedly made 

phone calls informing about her whereabouts. The content of 

the F.I.R. reveals that the informant and victim and other 

family members had a communication with the 

accused/appellant much before the date of alleged 

occurrence. The learned trial court failed to take into 

consideration all the facts and as such arrived at a wrong 

finding.  

(vii). The learned trial court failed to take into consideration 

that the victim had love affairs with the accused and she 

voluntarily eloped with the accused and the accused had 

sexual intercourse with the victim only after entering into 

marriage with her. The learned trial court did not treat and 

examined the evidence adduced by DW1 and DW2, alike as 

that all prosecution witnesses and thrown out on the grounds 

that they are defense witnesses.  

(viii). PW1, PW2, PW3 and PW4 are hailing from the same 

village and they are relatives of the victim girl and highly 

interested in getting the accused convicted. The statements 

made by the victim girl before the I.O. and before the learned 

magistrate who recorded her statement under Section 164 

Cr.P.C. and evidence deposed before the trial court are all 

subsequent development. The finding of the learned trial 
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court is not based on evidence on record and is liable to 

quashed and set aside. 

 

10. In support of the grounds taken in the appeal, learned counsel for 

the accused/appellant advancing his argument submitted that the 

ingredients of Section 366/376 IPC are not attracted in the instant 

case as the victim being a major girl consented to elope with the 

accused and also got married to him on her own volition. The sexual 

intercourse between both the accused and the victim took place 

only after solemnization of their marriage. It has also been argued 

that victim has knowledge about the religion of the accused and in 

the house of the accused also nothing has been hidden from her 

and her consent was also obtained before the marriage. He has also 

argued that sketch map of the place where from the victim was 

recovered was not prepared by the I.O. Hence, prosecution has 

failed to established where from the victim was recovered. It has 

also been argued that non examination of Minati Boro, the elder 

sister of the victim is also fatal to the prosecution case as he is the 

most material witness of the case. It is to this witness the victim 

allegedly made phone calls after 20 days of the incident informing 

that she have been in Tinsukia in the house of the accused. Learned 

counsel for the appellants relied on the following decision reported 

in Hari Krishna Suri Vs. State of Assam, 2004(2), GLT 345 

and Jinish Lal Sah Vs. State of Bihar, 2003 SCC (Cri) 395. In 

the decision reported in Hari Krishna Suri Vs. State of Assam, 

2004(2), GLT 345. The Hon’ble Gauhati High Court has observed 

that the evidence of a defence witness is also to be treated and 

examined alike as that of the prosecution witness and it cannot be 

thrown out, simply, on the ground that it is a defence witness. 

 

11. On the other hand learned Addl. P.P. Mr. M. Khaklari, for the 

prosecution has argued that prosecution has proved beyond all 
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reasonable doubt that accused has committed offence under Section 

417/366/376 I.P.C. He has also submitted that charges have been 

properly framed under all the three sections and ample opportunity 

was averred to the accused/appellant to cross-examine the 

prosecution witnesses on all the charges under which he was 

convicted. So no question of causing prejudice to the accused for 

none framing of charge arises. 

 

12. Being the first appellate Court, this Court has to re-appreciate the 

evidence in its proper perspective and has to see whether the 

judgment and order passed by the learned trial court requires any 

intervention or not by this appellate Court.  

 

13. In this case the prosecution side examined seven (7) prosecution 

witnesses including the victim girl who is the most vital witness of 

the case. In a case of sexual assault the sole testimony of victim is 

sufficient if found reliable and if it inspires confidence to act upon it. 

In this case the victim has been examined as PW5. In her evidence 

PW5 had deposed that the incident took place in April, 2012. About 

one year before she came to know the accused person over 

telephone. The accused introduce himself as Monu Das. The 

accused used to frequently talk to her over telephone. In the month 

of April, 2012, the accused told PW5 that he was coming to meet 

her at Orang. Then PW5 went to Orang to meet the accused. From 

Orang the accused took her to Tezpur, promising that she would be 

able to come her home on the same day, but at Tezpur the accused 

insisted that she should run away with him to his house at Tinsukia. 

On insisting of the accused PW5 boarded a bus to Tinsukia and 

reached the house of the accused person on the same night. At 

Tinsukia she was shocked to know that the accused was not Monu 

Das, but Manu Hussain and a Muslim boy. After one week the family 

members of the accused got her married to accused. At that time 
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the accused and his family members had not given mobile phone to 

her and therefore she was not able to contact her family members. 

After marriage the accused had sexual intercourse with her on 

several occasions. PW 5 had deposed that as she had no option 

therefore she stayed with the accused person. After getting a 

mobile phone she contacted her elder sister Minoti and told her as 

to how the accused cheated her and took her to Tinsukia. After a 

few days the brother of PW5 Potul Boro and some other relatives 

came to Tinsukia and recovered her. After that PW5 was brought to 

Udalguri, her medical examination was conducted and her 

statement was recorded by the police and Magistrate. In cross-

examination PW5 had stated that she came to know the accused in 

the year 2011. However, she could not remember the exact date 

when the accused first made phone calls to her. PW5 had stated 

that at the time of going with the accused she had her college 

identity card and S.T. certificate in her bag and these documents 

always remains with her. After coming to know the accused person 

she had also written a letter to him. Ext.-A was the letter written by 

her. PW5 had revealed that the accused did not forcibly take her to 

Tinsukia. They have boarded in a public bus and there were many 

passengers in the bus. She had not made any “hulla” on her way to 

Tinsukia. She could not remember the exact date when she 

telephoned her elder sister from Tinsukia. In the house of the 

accused nobody misbehaved or ill-treated her. The accused did not 

co-habit with her before marriage. Only after marriage the accused 

had sexual intercourse with her. PW5 had denied the suggestion 

that the accused had told her that he is a Muslim and his name is 

Manu Hussain at the very first instance. She had denied the 

suggestion that the accused had not taken away her mobile phone. 

PW5 denied the suggestion that she had deposed falsely under 

pressure from her family members. 
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14. The informant is examined as PW4. In his evidence PW4 Sri Patul 

Boro has deposed that on 28-04-2012, his sister, the victim became 

untraceable from home. Though they made search for her, but 

could not find her. After some days they came to know that the 

victim had been taken away by a boy who claimed to be Monu Das. 

But later on, after going to Tinsukia the victim sister came to know 

that the boy was actually Manu Hussain. One day the victim 

telephoned her elder sister Minoti and told her that she was staying 

at Tinsukia with the accused against her wish. The victim also 

informed that the accused though claimed himself as Monu Das and 

a Hindu boy, but he was a Muslim. When PW4 came to know about 

this he contacted Orang police and went to Tinsukia with a police 

party. At Tinsukia, police arrested the accused and recovered the 

victim. Ext.-1 is the FIR and Ext.-1(1) is his signature. In his cross-

examination PW4 had stated that at the time of incident the victim 

was aged about 19-20 years. He had not seen the accused in his 

house. He did not know from how long the accused knew the 

victim. 

 

15. PW1 is Pintu @ Entu Basumatary. In his evidence PW1 had deposed 

that the informant was his relative. In the month of April, 2012, the 

victim had gone out of her house stating that she was going to her 

maternal uncle house at Udalguri Town. When she had not returned 

back they made search of her and found her untraceable. After 

about 20 days, the victim telephoned and told her sister that she 

was at Tinsukia. The informant and some other relatives went with 

the police party to recover the victim. In cross- examination PW1 

had stated that he had not seen the accused in his locality in 2012 

or earlier. He did not know from where the accused took the victim 

away. 
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16. PW2, Sri Naren @ Nobin Basumatary. PW2 is the Uncle of the 

informant. PW2 had adduced evidence corroborating the evidence 

of PW1. 

 

17. PW3 is Sri Gojen Hainari. In his evidence PW3 had deposed that he 

was a social worker and he was informed about the disappearance 

of the victim from her house in the month of April, 2012. Though 

they made search of the victim, but could not find her. After about 

20 days, the victim telephoned her elder sister and told her that the 

accused had cheated her by claiming to be a Hindu boy. The 

accused was Muslim and had taken her to Tinsukia by cheating. 

PW3 also accompanied the police party who recovered the victim 

from Tinsukia. In cross-examination PW3 had stated that he did not 

know as to how the accused contacted the victim girl. He also did 

not know as how and where from the accused person took away the 

victim girl. PW3 talked to the victim girl after recovery and she told 

him that accused had claimed himself to be Monu Das and taken 

her away. 

 

18. PW6 is M.O., Dr Sangita Das. In her evidence she had deposed that 

she was working as Senior Medical & Health Officer at Mangaldai 

Civil Hospital. On that day she examined PW5 (the victim) and in 

her opinion the victim girl was aged about 18-19 years, no violation 

mark was found on her private parts and the girl was not pregnant. 

In her report PW6 could not make comment regarding recent sexual 

intercourse. Ext.-2 was her report and Ext.-2(1) was her signature. 

Cross examination of PW6 was declined by the defence.  

 

19. PW7 SI Birinshi Das is the investigating officer. In his evidence he 

had stated that the OC had endorsed him the investigation of this 

case and in the course of investigation he came to know that the 

victim girl was taken to Dahotia chowk under Tinsukia PS. 
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Accordingly he went to the house of the accused person and found 

the victim girl there and rescued her. PW7 had stated that the 

accused was found in Tinsukia, was arrested and brought him back 

to Orang P.S. Thereafter, he was produced before the learned CJM. 

The victim was medically examined by the doctor. The victim 

statement was also recorded by the learned Magistrate under 

Section 164 Cr.P.C. After completion of the other usual aspect of 

investigation he had filed the charge sheet. Ext.-4 is the Charge 

sheet. Ext.-4 (1) is his signature. In his cross examination he had 

stated that in the CD it was not specified about the telephone 

number of the accused though it was mentioned in the F.I.R. He 

also stated that he had not prepared the sketch map of the house of 

the accused person and not made any neighbors of the accused as 

witness in this case at the time when he went to the house of the 

accused person at Tinsukia. 

 

20. In this case Sri Ananda Brahma, LDA of office of the CJM, Udalguri, 

was examined as CW1 who has proved the statement of the victim 

recorded under Section 164 Cr.P.C. by learned J.M.F.C., Sri A.K. 

Basfor. Ext.-3 was the statement under Section 164 Cr.P.C. and 

Ext.-3(5) was the signature of Sri A.K. Basfor, learned J.M.F.C., 

Udalguri, whose signature is familiar to CW1. Ext.-3(1), (2), (3) and 

(4) were the signatures of the victim. Cross-examination of CW1 

was declined by the defence. 

 

21. The accused in support of his defence examined two DWs. DW1 

was his mother Rehena Begum, who in her evidence deposed that 

when the accused took the victim girl to her house she clearly told 

the victim that they belong to Muslim religion and the victim should 

contact her parents before deciding to marry the accused, but the 

victim did not telephoned her parents and told DW1 that she is in 

love with her son and would like to marry him and they got the 
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Kabin Nama done and the victim stayed in her house for about one 

month. During that period they treated the victim well. DW1 also 

took the victim outside for beauty parlor, marketing also and also 

for Bihu function. Thereafter one day suddenly police came to their 

house. The victim was not willing to go with the police person back 

to Orang, but the woman police constable took her out and she was 

taken back to Orang. DW1 had also deposed that one day victim 

telephoned her and told that she should take care of the accused. 

In cross examination DW1 had denied the suggestion that her son 

introduced himself as Monu Das to the victim, that they had taken 

away the mobile phone of the victim and did not allow her to talk 

with her family members. She had also denied the suggestion that 

they had kept her in their house only and against her will not 

allowing her to go outside. DW1 had not given any information to 

the parents of the girl before conducting the marriage ceremony. 

 

22. DW2 is Maina Begum. In her evidence DW2 had deposed that she 

used to call the accused as Dada and the house is near her house. 

About 3 years back accused brought a Hindu girl to his house and 

sometime later married her. DW2 came to know that the victim girl 

insisted on marrying the accused person. The girl stayed with the 

accused for about one month. During that period DW2 had seen the 

girl for marketing etc. The victim girl had her mobile phone but she 

used to keep it switched off as she feared that her parents would 

call her up. In cross examination she had stated that she had not 

received any summons to come to the Court. She frequently went to 

their house even after the accused marriage. She did not know as to 

how the accused brought the victim girl to Tinsukia. She had denied 

the suggestion that accused had kept the girl confined in the house; 

she had not seen the mobile phone of victim girl. She had denied 

the suggestion that accused had not given the victim girl any access 
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to her mobile phone or to outside world. She was not present at the 

time of marriage. 

 

23. In this case it is apparent from the evidence on record that the 

victim girl on her own volition went with the accused to his home at 

Tinsukia. The victim deposed that in the house of the accused she 

was shocked to know that the accused is a Muslim boy. As per the 

evidence of the victim girl after one week the family members of the 

accused got her married to the accused. It is apparent from the 

evidence of the victim that no force was used by the accused or his 

family members to get her married with the accused. The victim 

also admitted in cross examination that she was not ill-treated or 

misbehaved in the house of the accused. So the vital question which 

arises in this case is why not the victim objected to her marriage 

with the accused. The victim, after knowing the true identity of the 

accused, could have raised objection to get married with the 

accused. There is no evidence adduced by the victim that she was 

put under threat or subjected to force for which she had been 

compelled to give consent for marriage. With regard to sexual 

intercourse with the accused also there is no such evidence that the 

accused used force and compelled her to sexual intercourse. The 

victim girl, who has decided to return back her home after marriage 

and cohabitation with the accused, surprisingly did not object to her 

marriage with the accused. Had she been shocked knowing that the 

accused is a Muslim boy definitely she would have objected to her 

marriage with the accused. Here in this case there is no evidence of 

slightest objection raised by the victim to her marriage with the 

accused. This would definitely create doubt in the mind of any 

prudent and reasonable man as to the truthfulness of the testimony 

of the victim girl that she was unaware about the true identity of the 

accused. Though the victim girl deposed that she stayed with the 

accused as she had no option, but this, in my considered opinion is 



13 
 

a very lame excuse and basing on such excuses one should not be 

hold guilty. 

 

24. It also appears from the content of the FIR that the informant on 

suspect contacted with the accused in his mobile phone and then 

the accused informed him about his marriage with the victim. In the 

FIR it has been specifically stated that the informant was unable to 

contact the victim girl on her phone.  Thus the evidence of the 

prosecution witnesses including the victim girl that after getting her 

mobile phone she contacted with her sister and informed about the 

cheating committed by the accused on her is not inspiring 

confidence. What is important to note herein is that the sister of the 

victim girl to whom allegedly she made phone calls and informed 

about the incident was not even interrogated by the investigating 

officer. 

 

25. In this case the learned trial court discussed about the validity of 

marriage between the accused and victim girl and came to the 

finding that the so called Kabin Nama executed between them 

cannot be called to be a valid lawful marriage. It is pertinent to 

mentioned here in that any dispute with regard to validity of 

marriage is a subject matter to be decided by Civil Court. In a case 

under Section 366 IPC. Court is to see whether the victim is 

compelled to marry any person against her will or not. In the 

decision relied on by the appellant side reported in Jinish Lal Sah 

Vs. State of Bihar, 2003 SCC (Cri) 395, the Hon’ble Supreme 

Court has stated as follows:  

“But then, we will have to notice that even to establish the 

charge under Section 366 IPC, there should be acceptable 

evidence to show that either PW 1 was compelled to marry 

the appellant against her will and/or was forced to or induced 

to intercourse against her will. This would therefore, require 
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the prosecution to prove that there was some such undue 

force on PW 1 either to marry the appellant or to have 

intercourse with him. Therefore, it becomes necessary for us 

to examine the prosecution case whether there was a threat 

or whether there was consent as contended by the defence. 

While we consider this question of existence of consent or 

absence of it we may also consider the charge under Section 

376 IPC of which the appellant is found guilty by the courts 

below because one of the ingredients necessary for 

establishing such a charge in regard to a girl over the age of 

16 is the presence or otherwise of consent. Therefore, both 

for the purpose of Section 366 and for the purpose of Section 

376 IPC, there should be material to establish that either the 

alleged marriage or the intercourse has taken place without 

the consent of PW 1 if she is above the age of 18 years or 16 

years, as the case may be.”  

  

26. In this case what is apparent from the evidence of the victim girl is 

that she did not object to her marriage with the accused. She did 

not narrate any compelling circumstances for which she consented 

to marriage with the accused. From the evidence of the victim it 

cannot be said that she was compelled to marry the accused against 

her will. The victim girl did not even raise objection to sexual 

intercourse with the accused after marriage. There is no evidence at 

all that the accused used force upon her to had sexual intercourse. 

For the purpose of establishing the charge under Section 376 IPC, 

the prosecution has to prove that the victim girl was raped against 

her will and without her consent. In view of above discussions it 

appears that the ingredients of offences under Section 366/376 IPC 

are not attracted in the instant case. 
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27. In the impugned judgment learned trial court stated that victim girl 

was in a terrible state of mind for having left her paternal house 

without their consent. She was in a alien environment and she must 

have believed that she could not possibly have returned to her 

parents. In such circumstances no objection to the sexual act 

cannot be termed as having given consent. In this regard I have 

carefully perused the evidence of the victim girl who was examined 

as PW5, but in the evidence the victim girl did not state that she is 

in a terrible state of mind for having left her paternal house without 

having their consent. In fact what has been seen from her evidence 

that the victim girl who is admittedly a major woman, voluntarily 

accompanied the accused with whom she had love affair to his 

house at Tinsukia. There is also no evidence from the victim girl that 

she has believed that she could not possibly have returned to her 

parent’s home and therefore she has given consent for marriage 

and sexual intercourse with the accused. 

 

28. In view of above discussions it appears that prosecution has failed 

to prove beyond all reasonable doubt that the accused has 

committed offence under Section 419/366/376 IPC. Hence, in the 

background of the analysis of the evidence made, I do not find 

myself in agreement with the conclusions recorded by learned trial 

court. The learned trial court failed to properly appreciate the 

evidences on record and arrived at the conclusion of guilt of the 

accused without any cogent and convincing evidence. 

 

29. In the result, the impugned Judgment and Order is interfered with. 

The appeal is allowed on contest. The appellant is directed to be set 

at liberty forthwith. 

 

30. Bail bond of the accused/appellant is extended for a period of six 

months under Section 437-A Cr.P.C. 
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31. Send down the original case record being Sessions case No. 

24(U)/2014 to the learned trial Court alongwith a copy of this 

Judgment and Order. 

 

32. Given under my hand and seal of this court on this 04th, June, 2018, 

in the open Court. 

 

Dictated and Corrected 

 

 

(N.Talukdar)      (N.Talukdar) 
 
Addl. Sessions Judge,   Addl. Sessions Judge, 
Udalguri.      Udalguri 

 

 

 

 

 


